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Junior Barristers’ Page 
By RICHARD WOLFORD 


This is the issue of the BAR BULLETIN 
which is published by the Junior Bar- 
risters as part of the Annual Essay Con- 
test. Again this year we acknowledge our 
appreciation to Justice Allen W. Ash- 
burn, whose annual award to the winner 
of the Contest has substantially contrib- 
uted to its success in encouraging the 
writing of valuable articles. We also ac- 





knowledge our sincere thanks to the judges 
of this year’s Contest, Justice W. Tourney 
Fox, Professor J. Rex Dibble and Herman F. Selvin, Esquire. 


Richard H. Wolford 


By a rather remarkable coincidence, the winning article pub- 
lished in this issue—INTO DEEP SPACE—by Frank Simpson, 
III, deals with the sovereignty of nations in the upper atmosphere 
and beyond. The article was given its first place rating by the 
judges a substantial time prior to the announcement by the Rus- 
sians of their satellite. The selection was therefore unexpectedly 
symbolic of the speed with which the complexity of the problems 
of both science and law is increasing. The second place article— 


THE PROFESSIONAL STATUS OF HOUSE COUNSEL 





by Edward L. Lascher, and the third place article—THE WRIT 
OF ATTACHMENT; A TWO EDGED SWORD—by Herman 
L. Glatt, provide further interesting discussion and analysis of 
important and timely subjects. 
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' In this time of competition for survivial between nations on a 
technological level, it becomes increasingly important for the legal 
profession in our own society to.assume the responsibility for fur- 
thering efficiency and justice in new fields of law. A large and active 
local Bar Association provides the principal opportunity for the 
individual attorney to express himself on means of improving the 
administration of justice. The association can and does make itself 
articulate, among many other ways, through the annual Conference 
of Bar Delegates in presenting proposals for needed legislative 
changes. These proposals are all initiated by individual attorneys 
who have pointed out the need for new legislation and procedures, 
made effective through the organized effort of the Association. 
About 70% of the proposals of the Conference are ultimatety en- 
acted into law by the legislature. 


In a small but important way, the Junior Barristers’ Committee 
of the Association has been able to contribute to the increasing 
effectiveness of the Bar by establishing a ready avenue for partici- 
pation of younger attorneys in the public service and professional 
activities of the Association. Thus, personnel for the many useful 
committees of the Association, such as the Federal Indigent De- 
fense Committee, come primarily from the members of the Junior 
Barristers. 


In a different manner the organization has endeavored to con- 
tribute to the Association by promoting acquaintance among 
younger attorneys, and with older members of the bench and bar. 
In the long run this is probably the most important contribution 
of the Junior Barristers, since broad acquaintance with fellow 
attorneys and judges makes a more effective Bar and assists in 
maintaining high professional morale at a local level where it is 
most important. 


We take this opportunity to thank the attorneys and judges who 
have spoken at the monthly luncheon meetings of the Junior Bar- 


risters on numerous valuable topics of practice and procedure, and 
also the officers of the Bar Association who have made it possible 
for the Junior Barristers to serve a fruitful purpose throughout the 
years since its founding. 
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Into Deep Space 


By FRANK SIMPSON III 


NOTE: This article was received by the Essay Committee on August 
28. Sputnik was sent on its momentous way October 4th. 


A. INTRODUCTION 


Down through the centuries mankind 
has always dreamed of traveling into the 
far reaches of space, but never has the 
dream been nearer to reality than at the 
present time. True, there have been earlier 
occasions when optimism was high and 
the goal seemed at hand,’ but technology 
has never before been as close to the 
NER: ogee. achievement of interstellar or interplanet- 
Seach Slagica 18 ary flight as it is now. 





Today, leading scientists predict that we will reach the Moon? 
or Mars* within the next decade. On July 29, 1955, the White 
House announced that a space satellite would be launched by the 
United States during the 1957-58 International Geophysical Year, 
and Russia subsequently made a similar announcement for her- 
self. There have been rumors that the United States project is 
lagging, but even if it is, one need do nothing more than read the 
satellite article in the June 3, 1957 issue of Life magazine to real- 
ize that mankind is at the threshold of a sublime adventure into 
deep space. 


Of course, space flight will create many new relationships and 
conflicts, certainly among the peoples of this earth and possibly 
among the peoples of this and other worlds. The IGY satellite, 
for example, raises serious sovereignty problems, which fortunately 
so far have been settled by the mutual cooperation of the various 


1In Paris, at the turn of the century, Madame Guzman established the “Prix Guz- 
man,” a prize of 100,000 francs which was to be awarded to the first person to establish 
interplanetary communication. The sanguine donor, however, imposed one qualification: 
Mars, being too close to the Earth, was eliminated from the competition. Haley, ‘“‘Inter- 
national Cooperation in Recketry and Astronautics,” Jet Propulsion, November, 1955, 
627 
. 2Wall Street Journal, February 14, 1957, p. 1. 
3Wall Street Journal, May 6, 1957, p. 1. 
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nations involved in the program. More than fifty of the leading 
nations are participating in the IGY,* so, as a practical matter, 
the issue of sovereignty is at the moment moot. Suppose, how- 
ever, that Russia suddenly contended that the United States satel- 
lite held a camera or was being used as a television transmitter or 
was in some other way threatening Russia’s national security. The 
satellite will cross the USSR every ninety minutes at an altitude of 
three hundred miles—will it in fact be penetrating Russian terri- 
tory ?* Under existing international law, can Russia validly claim 
that her sovereignty is being violated? What about missiles and 
satellites launched in the future, subsequent to the completion of 
the Geophysical Year and therefore not flown under its auspices? 
These and other questions present themselves, such as might be 
involved in jurisdiction, communications, flight control, traffic reg- 
ulations, land ownership, mineral rights in the moon and other 
heavenly bodies, and so on. Not the least of the thoughts that come 
to mind is the speculation that we will encounter other intelligent 
beings in space whose laws and ways of existence are foreign to 
our own. It is because some of these questions confront us now 
and because others are not far off that I will here attempt to state 
briefly some of the legal thinking that has taken place recently 
with respect to space law and to indicate that it is presently worthy 
of serious consideration. Certainly, with the great present concen- 
tration in Southern California of missile, rocket, development, 
research, electronic, instrument and aircraft firms, it can hardly 
be said that the problems of space jurisprudence are remote or of 
no immediate significance.° 


B. SOVEREIGNTY 


The major space law problem to which attention has been given 
is that of sovereignty, that is, to what extent is one nation entitled 


*Release, National Academy of Sciences, September 24, 1956. 

‘aSince submitting my article I find that it contains one inaccuracy: The article 
indicates that the United States satellite (known as Vanguard) will cross Russian terri- 
tory. I am informed, however, that the Vanguard satellite is inended to have an extreme 
northern latitude of 351%4°, which is about 45 miles below the southern extremity of 
the U.S.S.R. I am informed that the decision to keep the Vanguard below the latitude 
of 354° north is predicated upon scientific reasons (a simplified trajectory), and so 
far as 1 can ascertain was in no sense political. Basically, however, the problem of in- 

vasion of Russian territory is bound to arise sooner or later inasmuch as it is con- 
templated that subsequent satellites may be of the polar-orbitting type which would 
definitely result in their crossing of Russian territory. 

5At least one husband is apparently depending upon space travel to solve his marital 
problems. He has enthusiastically volunteered his wife as a passenger in the first 
rocket ship to the moon. 
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to high-altitude unimpeded flight over the territory of another 
nation, or, conversely, to what extent may the subjacent nation 
restrict the overhead passage of satellites, missiles and other space- 
craft. 

Of course, the first solution that comes to mind is quite obvious. 
The problem appears to be analogous to freedom of the seas and 
possibly might be resolved by international agreement or usage 
which would delineate low-altitude zones of national control 
coupled with unrestricted freedom of the upper atmosphere and 
beyond. Most writers seem to feel that such a solution is the 
theoretically proper one, but when it comes to a practical deter- 
mination of the altitudes to which national control and sovereignty 
will extend, we find that the suggestions are as yet varied and 
merely tentative. 

At the present time there is really only one authoritative source 
(aside from the jurists) which might serve as a guide with respect 
to indicating the upward extent of national sovereignty, and that 
is the Chicago Convention of 1944, to which most of the nations 
involved in international aviation, except Russia, are parties. By 
that Convention, it was agreed that “The contracting States recog- 
nize that every State has complete and exclusive sovereignty of the 
airspace above its territory.’ At first glance, it would seem that 
such language rather clearly establishes that the nations (or at 
least those who are signatories to the Convention) have already 
committed themselves to the principle that national sovereignty, 
like the universe, goes outward and upward ad infinitum. How- 
ever, the word “airspace” is nowhere defined in the Convention 
and it is because of this perhaps fortuitous omission that it can 
be argued that, in fact, the Convention is not an agreement that 


ach State’s dominion is absolute over all the sky above it. 


Professor John Cobb Cooper has twice pointed out that, in his 


opinion, the term “airspace” does not include any “areas of space 


other than those parts of the atmosphere where the gaseous air is 


297 


sufficiently dense to support balloons and airplanes.”* In other 


words, Professor Cooper argues that the Chicago Convention in 


Articles I, Chicago Convention of 1944. 

7Cooper, “Legal Problems of Upper Space,’’ 23 The Journal of Air Law and Com- 
merce 308, 311 (1956); Cooper, “High Altitude Flights and National Sovereignty,” 
4 Int. Law Q. 411 (1951). 





358 Los ANGELES Bar BULLETIN 


reality neither permits nor denies the exercise of sovereignty above 
the altitudes at which the airplane or balloon can fly. His theory is 
based on the fact that the Chicago Convention merely reiterated or 
reaffirmed the Paris Convention of 1919 on the point of space 
sovereignty. In turn, the Paris Convention recognized that each 
nation had absolute sovereignty in the “airspace” above its terri- 
tory, but in the French and Italian versions of the Paris Conven- 
tion (which, as well as the English, were signed and ratified) the 
terms “espace atmosphérique” and “spazio atmosferico” were used 
in lieu of “airspace,” and, according to Professor Cooper, these 
terms mean “atmospheric space.” Thus, “air space” and “atmos- 
pheric space” are synonymous, and consequently the Paris Con- 
vention in effect agreed only that each signing nation held sway 
over the “atmospheric space” above its territory. The Paris Con- 
vention, like the Chicago Convention, also contained no definition 
of “atmospheric space,” but since the Paris Convention and its 
annexes attempted to deal only with those “machines which can 
derive support in the atmosphere from reaction of the air,” it is 
Professor Cooper’s theory that sovereignty was agreed to extend 
only so far as there is sufficient gaseous atmosphere to lift instru- 
mentalities which derive their support “from reaction of the air.” 
This conclusion is strengthened by the fact that in 1919 there was 
no reason for the Paris Convention to concern itself with any- 
thing other than the then existing types of aircraft, and, although 
there was considerable technological advance by the time of the 
Chicago Convention, the Chicago Convention merely restated what 
had been agreed upon in the 1919 Convention. 


SCHINDLER 
Bureau of Investigation 


established 1912 
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Professor Cooper’s conclusion in 1956, therefore, was that : 

“Nothing in the Chicago Convention precludes the possibility 
of state sovereignty being extended by international agreement, 
or by unilateral force, above the areas in which the airplane and 
balloon can be used, but there is certainly no basis on which any 
customary international law can as yet be considered applicable 
to such higher areas.’”* 


Thus, no more than a year ago, Professor Cooper’s hypothesis 
was that there was as yet no body of law which would govern the 
question of what would happen if any one of the States should 
object to the passage over it of the IGY satellite or other space 
missiles, since such craft normally would operate in an area’ well 
above where either the balloon or the airplane can function. 


This conclusion leaves open and undetermined the question of 
how far does the territory of a State extend upward into space. 
In 1951, Professor Cooper advanced the tentative suggestion that 
a State’s territory be recognized to extend upward into space as 
far as the “then scientific progress of any State in the international 
community permits such State to control space above it.”® This 
suggestion (which possibly is subject to criticism for its “might 
makes right” philosophy) was formulated as follows: on the one 
hand, under the Chicago Convention, the present rule is that State 
sovereignty extends at least to an altitude of 60 miles, or to the 
point beyond which a vacuum exists and “normal” aircraft cannot 
be flown; on the other hand, however, there must be a maximum 
upper boundary somewhere, and Professor Cooper theorized that 
a logical location for such an outer boundary would be at 161,000 
miles from the Earth, or that point where the Earth no longer 
exerts its gravitational attraction. This outer limit was based upon 
the proposition that a State has the right to “control, as part of its 
territory, those regions above it which, if used by other States, 
may bring damage and loss to persons and property on the State 
below.” Professor Cooper felt that an object within the earth’s 
gravitational pull could fall onto the earth and hence, as a matter 
of self-protection, there would be justification for extending the 
sovereignty of a State as far out as the limit of gravity, but that 
there would be no reason for at any time projecting sovereignty 
beyond such a point because it would not be necessary to do so in 


8Cooper, ‘Legal Problems of Upper Space,” supra, footnote 7, p. 311. 
*Cooper, “High Altitude Flights and National Sovereignty,” supra, footnote 7, p. 418. 
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order to provide each nation with that measure of spatial control 
necessary for its own safety.’® 


Thus, with the outer bounds of sovereignty established some- 
where between the upper limit of the atmosphere and the upper 
limit of the Earth’s gravitational attraction, Professor Cooper then 
stated that some jurists felt that within this maxima and minima, 
sovereignty should be limited only by the ability of each State to 
effectively control the space above its own territory. However, he 


felt that this would be too harsh a rule, because it would give an 
advantage to the stronger States who would have more powerful 
physical means of control, and he therefore qualified the rule of 
effective dominion by recommending that if it should apply at all, 
it should apply equally to all States and be measured by the extent 
to which any one State, the most powerful State, could control the 
regions above it: 


“IT am convinced that we must abandon the theory that the 
State has the right to claim territory out into space as far as the 
Earth’s attraction extends, and that we must admit some such 
reasonable rules as I have suggested above—namely, that at any 
particular time the territory of each State extends upward into 
space as far as then scientific progress of any State in the inter- 
national community permits such State to control space above 
¢-°™* 

Between 1951 and 1956,.Professor Cooper’s views changed and 


“Professor Cooper, in the article cited in footnote 9, stated that 161,000 miles might 
be the upper boundary of a State’s territory because a rocket would leave the pull of 
gravity at that height. The figure of 161,000 miles has, however, been questioned on 
the basis of a technical deficiency which was noted by Dr. Sam Herrick in a memoran- 
dum dated May 6, 1957. Dr. Herrick’s comment is as follows: 

“In his article on ‘High Altitude and National Sovereignty’ (4 Int. Law Q. 411, 
July 1951) John C. Cooper states: ‘A well-known astronomer indicated to me that the 
point at which a rocket would leave the Earth’s area of attraction and pass into the 
gravitational control of the Sun would be approximately 161,000 miles (256,000 kilo- 
meters) above the Earth’s surface.’ Although Mr. Cooper’s other suggestions for an upper 
limit to national sovereignty are more reasonable, there is just a possibility that the 
fallacious figure of 161,000 miles might enter into legal thinking. 


“It is a fallacy to think that the ‘gravitational control’ of the Sun, a planet, or a 
satellite is a matter of distance or position only. It is determined by both position and 
velocity, the latter being understood to include both speed and direction of motion. 
Although the attractive forces of Sun and Earth upon a rocket are in fact equal at a 
distance of 161,000 miles from the latter, it is not necessarily so that the rocket would 
then escape the Earth’s control. Were it so, we would have no Moon, for her average 
distance is 238,000 miles. The Earth could hold a satellite, in fact, up to a distance of 
about 930,000 miles. On the other hand if a rocket only a few miles above the Earth’s 
surface had a velocity of about 7 miles a second, in any direction above the horizontal, 
it would already have escaped from the Earth’s gravitational control into that of the Sun. 

“The same fallacy is often encountered in connection with the point at which the 
Earth’s attraction is balanced by that of the Moon, Ww hich would have an almost negli- 
gible effect, in fact, on the Earth-Moon trajectory. 

Obviously, from Dr. Herrick’s comment, using the outside limit of gravitational 
attraction as the ultimate extent of State sovereigny would be impractical, since it 
would vary enormously depending upon the circumstances. 


UCooper, “High Altitude Flights and National Sovereignty,” supra, footnote 7, p. 
18. ‘ 
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in the latter year he conceded that his “control” theory involved 
“almost insuperable difficulties.”!? The only practical solution, he 
then stated, would be an international agreement which would 
define and delimit the extent of sovereignty. However, he cautions 
us that our physical and scientific information is still meager and 
that until we have achieved greater technological knowledge than 
at present it might be wiser not to formulate any rules (whether 
respecting sovereignty or other space regulation) at this time; 
otherwise, such rules might be unfortunately premature and inade- 
quate.'* Professor Cooper, however, still tentatively is committed 
to zones of varying degrees of territorial sovereignty and his latest 
suggestion'* (as a basis for international agreement) is that there 
be three such areas: 

(1) Complete sovereignty as far out as conventional aircraft 
may be operated (“‘territorial space” ) ; 

(2) Sovereignty beyond the atmosphere to 300 miles, subject 
however, to a right of transit by all nationalities for their non- 
military flight instrumentalities when ascending or descending 
(“contiguous space’”’) ; 

(3) Free space beyond 300 miles. 


Not all writers concur with Professor Cooper’s suggested three 
zones, but the concensus does seem to be that some sort of world 
organization will be necessary in order to regulate and control the 
use of space. Both Professor Cooper and Mr. Andrew G. Haley 
advocate an international body,’* as does Mr. C. Wilfred Jenks, 
an Associate of the Institute of International Law. Mr. Jenks has 
pointed out that one objection to the projection of territorial 
sovereignty beyond the atmosphere is as follows :"° 


or 


[he revolution of the Earth on its own axis, its rotation 
around the Sun, and the motions of the Sun and the planets 


Cooper, “Legal Problems of Upper Space,” supra, footnote 7, p. 314. 

See also: “Projecting the Law of the Sea into the Law of ee. ” paper presented 
by Rear Admiral Chester C. Ward, Judge Advocate General, U.S. Navy, at the American 
Rocket Society’s 11th Annual meeting, November 26-29, 1956, “in which Admiral Ward 
cautions against the abstract development of space law before we have achieved the 
technological advances necessary to give us a foundation of fact upon which to build 
the law. 


“Cooper, “Legal Problems of Upper Space,” supra, footnote 7, p. 314. 

Haley, “Space Law and Metalaw—A Synoptic View,”” Harvard Law Record, Thurs- 
day, November 8, 1956. Certain French jurists also advocate international control or 
agreement and freedom of outer space from national sovereignty. E. Danier and M. 
Saporta, “Un Nouveau Probleme de Droit aerien; Les Satellites Artificials,”” 18 Revue 
General de l’air 297-303 (1955). 

Jenks, “International Law and Activities in Space,” 5 International and Compara- 
tive Law Quarterly 99 (1956). 
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through the galaxy all require that the relationship of particular 
sovereignties on the surface of the Earth to space beyond the 
atmosphere is never constant for the smallest conceivable frac- 
tion of time. Such a projection into space of sovereignties based 
on particular areas of the Earth’s surface would give us a series 
of adjacent irregularly shaped cones with a constantly changing 
content. Celestial bodies would move in and out of these cones 
all the time. In these circumstances, the concept of a space cone 
of sovereignty is a meaningless and dangerous abstraction.” 


As a result, says Mr. Jenks, the exercise of sovereignty in outer 
space is not practical (“like St. Helena claiming jurisdiction over 
the Atlantic”) and the only solution is either an international body 
with jurisdiction over all space flight or else international cooper- 
ation in carrying out uniform practices and standards. Mr. Jenks 
prefers the international organization, except for the political and 
national defense problems involved. He also feels (unlike Pro- 
fessor Cooper) that a few rules and regulations should be estab- 
lished now, rather than waiting for further technological develop- 
ment; he concedes that any such rules should not be too rigid at 
first, but argues that if no legal steps are taken at all, the engineers 
and scientists will outstrip the lawyers and statesmen and that 
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policy will not be able to keep up with technology. The matters 
which he feels call for early regulation are standards governing 
instrument-carrying missiles, space satellites, launching sites, times 
and manner of launchings, electronic control and radio communi- 
cation with instrument carrying missiles and space satellites, and 
liability for injury to persons or property on the ground.’” At a 
later date, there could be evolved a space navigating code; a space 
radio-communication code; qualifications of space navigators and 
other flight and space base personnel ; construction requirements of 
space ships, orbital bases, observatories, ground stations on the 
Moon and planets ; a space rescue code (if rescue were physically 
possible in the vastness of space) ; rules governing the carriage of 
passengers and goods; and rules governing conflicts of law relat- 
ing to happenings in space. 

In general, it might be said that writers are apparently in accord 
with the theory that freedom of deep space is, like freedom of 
the seas, the only practical or logical solution. However, there is 
as yet no concurrence as to the point at which sovereignty over 
lower space should cease and unrestricted use begin, although the 
end of the atmosphere seems to be regarded as a natural boun- 
dary which may serve as at least the closest line of demarcation to 
separate zones of different jurisdiction or control. In addition, 
there seems to be little question among the jurists but that some 
degree of international regulation, whether through cooperation 
and agreement or through a supranational organization, will be 
essential. In short, if the writers are to be followed, territorial 
sovereignty will be closely limited and will extend upward for only 
a very short distance ; the rest of space will be free. 


C. METALAW 


Certain other aspects of space law, such as communications 
laws and controls and the possibility of utilizing existing interna- 
tional organizations in the development of space law have received 
attention,’* but room will not permit their discussion here. 


17An example of early regulation which has already been proposed is the suggestion 
of Myres S. McDougal that each State about to launch a satellite register this fact with 
an international agency, giving the flight plan, load, weight, size, etc. The purpose of 
such registration would be to indicate that the satellite was on a peaceful rather than a 
harmful mission. McDougal, “Arificial Satellites: A Modest Proposal,” 51 American 
Journal of International Law 74 (1957). 

Haley, “International Cooperation in Rocketry and Astronautics,” Jet Propulsion, 
November, 1955, p. 627; Haley, ‘““Basic Concepts of Space Law,” Jet Propulsion, Novem- 
ber, 1956, p. 957; Haley, “The Present Day Developments in Space Law and the 
Reginnings of Metalaw,” paper presented at the American Rocket Society 11th Annual 
Meeting, New York, November 26-29, 1956; Hogan, “Space Law Bibliography,” 23 
Journal of Air Law and Commerce 317 (1956). 
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However, there is one phase of the subject which bears men- 
tion ; it is a phase with which we may never be actively concerned, 


but its appeal to the imagination is so strong that I would like to 
touch upon it briefly. It is that area of spatial jurisprudence that 
contemplates our discovering and becoming involved with other 
forms of life somewhere else in the universe and attempts to an- 
ticipate some of the problems that such contacts would create. 


Mr. Andrew G. Haley is the very articulate exponent of this 
phase of space law and to it he has given the name “metalaw.” 
Mr. Haley has been, at various times, Counsel for the Federal 
Communications Commission, co-founder and president of Aero- 
jet Engineering Corporation, president of the American Rocket 
Society, and legal adviser to the International 'Telecommunications 
Conference at Atlantic City in 1947. It goes without saying that 
Mr. Haley’s impressive professional -background lends consider- 
able weight to his discourses on metalaw ; from anyone less quali- 
fied, it might appear far-fetched to hear a discussion relating to 
the legal aspects of our contact with other intelligent beings. How- 
ever, as Mr. Haley says :"® 

“But what of the other intelligent and purposeful beings who 
may exist—what of our relationships to them? There is little 
evidence to indicate that there is other intelligent life in our 
solar system. But our own galaxy, the Milky Way, contains 
forty billion stars, many larger and some smaller than our own 

sun, and in Creation we know there are at least forty billion . 

such galaxies. We know that one star has numerous planets. 

We know that our planet teems with intelligent beings. Is it 

probable, therefore, that other stars have planets, and other 

planets are inhabited by intelligent beings? What are the odds 


Haley, “Basic Concepts of Space Law,’’ Jet Propulsion, November, 1956, p. 951. 
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on these propositions ? We may inquire of the man who believes 
that a personal God is the Creator of all things: “You believe 
that the world was created by God for His own glory, but do 
you believe that the manifestations of God’s glory are confined 
to this one world and to mankind?’ The lawyer may ask the 
questions but he cannot answer them. Implicit in the very state- 
ment of the questions, however, is the possibility that the answers 
may be affirmative.” 


The basic premise of Mr. Haley’s metalaw is directly contrary 
to that of anthropocentric law, or the law of human beings. The 
latter is most simply expressed by the maxim “Do unto others as 
you would have them do unto you,” and by other similar variations 
of the Golden Rule. All earth civilizations, even allowing for the 
inherent variations between them, are fundamentally predicated 
upon this concept, both because mankind has but one frame of 
existence and because of the human need to relate all law to one- 
self. On the other hand, penetration of outer space may lead us to 
intelligent beings who are entirely different from us; to treat them 
as we would wish them to treat us might lead to their destruction 
(or ours). Consequently, anthropocentric law must be replaced by 
metalaw as the foundation of our relationships with other worlds; 
the underlying theory of metalaw is “Do unto others as they would 
have you do unto them.” 

“During all the long centuries of human civilization no law 
giver has framed the Golden Rule in the language of the Great 
Rule of metalaw. This is probably due to some inherent neces- 
sity to relate all human law to oneself. It is a law for one frame 
of existence. But with equal positiveness the Golden Rule has 
no application whatsoever in the field of metalaw. In metalaw we 
deal with all frames of existence—with sapient beings different 
in kind. We must do unto others in different frames of reference 
as they would have done unto them. To treat others as we would 
desire to be treated might well mean their destruction. We must 
treat them as they desire to be treated. This is the simply ex- 
pressed but vastly significant premise of metalaw.’’?° 


In his attempt to develop a philosophy of metalaw, Mr. Haley 
has found nothing in present day international law which he re- 
gards as providing the proper basis for the absolute equity and 
justice which he feels must characterize dealings between different 
worlds. Modern law is man-made and local and does not necessarily 


*Haley, “Space Law and Metalaw—A Synoptic View, Harvard Law Record, Thurs- 
day, November 8, 1956. 
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embody the concepts of natural law, which are universal and always 
true, regardless of the circumstances or the times. As a result, Mr. 
Haley turns to certain publicists of the 15th and 16th century, 
who stated that natural law should be the source of international 
law. In looking to these writers, who include Francisco de Vitoria, 
Francisco Suarez and St. Thomas More, Mr. Haley points out 
that their philosophies are particularly applicable to space travel 
for the reason that they were developed at another time when 
mankind was similarly involved with discovering and dealing with 
new worlds and different peoples. 

In any event, Mr. Haley maintains that it is none too soon to 
speculate about the questions of space law and metalaw. He fore- 
sees completely new problems of “Neutrality and belligerancy, of 
nationality, domicile, statelessness, internment, asylum, sequestra- 
tion, blockade, hovering, extraterritoriality, embargo, reprisal, 
boycotts, expropriation, piracy, contraband, customs, prize pro- 
ceedings, emigration, mandates, colonies, tortious violations, civil 
claims, venue, jurisdiction and so on.’*? As mentioned earlier, he 
feels that activities in space must eventually be regulated by an 
“independent and sovereign Authority . . . to which all nations 
would surrender their sovereignty to the extent that no nation as 
such might own or operate a space vehicle, free maneuvering or 
otherwise, without a license from such Authority, and an agree- 
ment to conform to the regulations issued by such Authority.”*? 


To many, it may seem that Mr. Haley is preoccupied with a 
state of affairs that will never come to pass and that his concern 
with metalaw is merely an intellectual daydream. However, no man 
can gainsay the future and it may well be that in Mr. Haley there 
lurks the first legal philosopher of the universe. In any event, one 
can find little to quarrel with in Mr. Haley’s justification for giving 
present thought to metalaw; this justification exists in the five 
reasons advanced by Arthur C. Clarke for man’s obsession with 
space exploration :** (1) The physical resources of our planet are 
limited ; (2) the increasing pressure of population may force us to 
other worlds; (3) only through space flight can mankind find a 
permanent outlet for its aggressive and pioneering instincts; (4) 


17 bid. 
21 bid. 
3] bid. 
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the advent of space travel will produce an expansion of scientific 
knowledge unparalleled in history; and (5) even if there were not 
a single good scientific reason for going to the other planets man 
would still want to go there just the same. At the most, Mr. Haley 
may develop a spatial jurisprudence of inestimable value, and at 
the very least, he will have had the fun of speculating about what 
might have been. As he himself says: 

“In shaping our basic concepts, we must construct our space 
law in the eventuality that other intelligent beings will not be 
identical with us. If it should happen that they are, we will 
simply profit by this bonus of simplicity and share in their 
sorrow. ’** 


**Newsweek, December 19, 1955, Science Section. 
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The Professional Status of 
House of Counsel 


By EDWARD L. LASCHER 


Second Award Winner, 1957 Junior Barristers Essay Contest 


~~ “It’s better to know nothing than to 
know what ain’t so.” There may be 
some grounds for suspecting that Henry 

Wheeler Shaw’s homely motto just occa- 

sionally has application to the Bar, as 

well as to ordinary mortals. However, for 

both layman and lawyer, the hardest task 

is often that of convincing one’s self that 

one knows nothing — or little — about a 
Satie t- tentine subject. Perhaps all will agree, though, 
that reaching a realization of one’s lack 


of knowledge is the first step toward learning what is so. Such 
realization coupled with the hope that aroused interest might pro- 
duce enlightenment, is the writer’s purpose. 


Where does “House Counsel” stand? What are the peculiar bur- 
dens, obligations and privileges of the lawyer who is a full-time 
employee of a corporation or other large organization? Nobody 
seems to know! More amazing still, few seem to care. In today’s 
world, such attitudes approach the proportions of “ostrichism.” 
Whereas, at the time today’s mature lawyer graduated from law 
school, it was a rare bird, indeed, who delivered his professional 
activities into the hands of a single employer, the increased com- 
plexity of economic life (and particularly of Government regula- 
tion) has made resident counsel a fixture of present-day corporate 
activity. Moreover, house counsel have grown into a substantial 
portion of the Bar’s membership. Several years ago, salaried law- 
yers constituted eight per cent of the active, non-government mem- 
bership of the Bar nationally.' It is reasonable to suppose that 
California, a major industrial and commercial center, would con- 


1U. S. Bureau of Census, Statistical Abstract of United States. 1956, p. 148. 
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siderably exceed the national average and, moreover, that in the 
intervening years this proportion generally will have increased. 


Yet, one may contact the local offices of the organized Bar for 
information on house counsel and be told there are no such 
sources. (As a matter of fact, the harassed personnel of these 
organizations will be quick to describe their own desire for such, 
material.) The various Bar Associations throughout the country 
have Sections and Committees on such vitally important but numeri- 
cally minor fields as International Law, Court of Claims and 
Municipal Law ; but who ever heard of an organized consideration 
of matters peculiar to house counsel, a group of substantial and 
increasing numbers which embraces the entire gamut of practice 
to say nothing of much business policy ? 


Even more disturbing than the lack of interest in this major 
segment of the profession, however, is the widespread existence 
of misinformation (‘‘what ain’t”), not only in the Bar at large 
but in house counsel’s own ranks. Probably the most conspicuous 
example of this concerns the problem of advising other employees 
of the corporation concerning their personal legal problems. 


For what it may be worth, it has been the writer’s experience 
that most house counsel have a strong feeling that there are ethical 
and legal problems regarding such activity, but not the beginnings 
of a tangible idea of a correct solution. The common run of opinion 
seems to gravitate vaguely and hesitantly around the proposition 
that house counsel must never accept a fee for such services, that 
he should not let their rendition become a burden to his more basic 
functions, and that otherwise he should hold himself open to render 
any reasonable services other than those involving actual litigation.’ 


This general impression seems to have found itself adopted in 
much of the offhand consideration published in the field. For ex- 
ample, a highly ethical and idealistic surveyor of the profession 
states : 

“An ideal General Counsel fulfills the function of a ‘Dutch 
Uncle’ to the corporation. Whether the Porter has trouble with 
his wife, the Superintendent has difficulties with the Foreman, 
or the President decides to sell the business; all should come to 


2It will be necessary on several occasions to draw on the author’s personal experience, 
conversations, and impressions, for what they may be worth. No claim is made that 
these are either particularly accurate or extensive, but in the arid wastes which pass 
for authority in this field, such subjective sources are frequently the only guide posts. 
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their common lawyer for assistance and advice. A good General 
Counsel will handle all of these problems with the same interest 
and attention.”* (Emphasis added. ) 


A recent article in the leading national journal of our profession, 
written by a member of house counsel’s own fraternity and un- 
doubtedly based upon an abundance of knowledge of the actual 
practice, states thus: 


“The paradox of the duties of House Counsel is that no prob- 
lem is too big or too small to warrant his attention. Most cor- 
porate legal departments have a thriving ‘corridor practice.’ This 
is to say, they are often called upon to render personal legal 
advice to employees of the company. Such advice may consist 
merely in checking a lease or mortgage or other legal document, 
or, if the problem is sufficiently important and complicated, in 
advising the employee to retain an attorney. In this way, the 
corporation lawyer can be of substantial help to the company’s 
employees and becomes an important factor in employee morale ; 
moreover, he is able to become personally acquainted with many 
employees with whom he would otherwise have little contact.’’* 


Corporations generally tend to encourage such activity on the 


part of counsel. The factors of morale, avoiding absenteeism, and 
familiarity with large numbers of employees, as contemplated by 
Mr. Davis, are also doubtlessly persuasive to corporate manage- 
ment. A statement from a typical employees’ handbook is: 


“If you need a notary public, income tax assistance or legal 
advice, the personnel office will make the necessary contacts for 
vou.’”>® 


These are appealing or persuasive arguments for the rendition of 
such services. Why, then, is there a lingering doubt or uneasiness 
in the minds of many house counsel? An excellent and provocative 
article on house counsel’— in large part concerned with the psy- 
chological factor for the individual—considers that the rendition of 
such services tends to depress the employed attorney because he 


~ 3Claude R. Miller, Practice of Law. Chicago: Callaghan and Company, 1946, pp. 
121-122. 

4Stephen E. Davis, ‘““House Counsel: The Lawyer with a Single Client,” 41 A.B.A. 
Journ. 830, 832 (Sept., 1955). Mr. Davis is with the legal department of the American 
Gas and Electric Service Corporation. 

5In practice, this translates out to read: “The personnel office will send you to the 
legal department.’ 

*The writer will protect a confidential source and decline to cite the quoted matter. 
It is interesting to note that house counsel generally and vigorously oppose any such 
statements of policy. If the practice of giving such advice is proper, it is difficult to 
understand the objection to saying that the practice is fallowed? 

"William E. Brown, “The Professional Challenge to House Counsel,” 28 Notre 
Dame Lawyer 33 (1953). Mr. Brown 1s Assistant General Attorney of Allis-Chalmers 
Manufacturing Company. 
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feels he is depriving his fellow lawyer in general practice of income 
and losing his own professional status. 


It is submitted that the reasons for this uneasiness are perhaps 
more basic. Such practice constitutes a violation of the law, at least 
in California, and a breach of the Canons of Professional Ethics! 


In the leading California case of People v. Merchants’ Protective 
Corporation,* a quo warranto proceeding attacked the charter of a 
corporation organized for the purpose of hiring lawyers to repre- 
sent its patrons or members. The Court observed that the attorneys 
were retained by the corporation and ordered to serve the members. 
As a result, it stated: 

“It thus appears that the relationship of attorney and client 
thus to be created is not that relation between the listed attorneys 
and the membership of the corporation, but is that relation be- 
tween the said attorneys and the corporation itself. They are its 
retained and paid attorneys. Like every other corporation which 
must act through natural persons, these attorneys are its agents 
and their acts are its acts, and it, through them, is the actual and 
responsible actor and advisor of its members. . . .” 


A corporation, the Court says, cannot practice law even by its 
attorneys. In such an arrangement, the corporation is master rather 
than the client. This has the effect of destroying the trust, confi- 
dence and personal relationship which the Court finds to be the 
essence of attorney-client dealings. This case has become a leading 
and often-cited one in the field and has frequently been followed.® 


From the standpoint of ethics, it would be hard to find a clearer 
statement than that contained in the last clause of Canon 35 of the 
Professional Ethics: 


“But this employment should not include the rendering of legal 
services to the members of such an organization [previously 
defined as a corporation or similar group employing a lawyer | 
in respect to their individual affairs.” 


Furthermore, as a leading exemplar of ethical practice points out: 


“The Unauthorized Practice Committee of the American Bar 
Association has held that a lawyer may not accept a retainer 
from a corporation or association to advise or represent its stock- 
holders, customers, or members in connection with their per- 
sonal affairs, even though such service by the lawyer is to the 


5189 Cal. 531, 209 P. 363 (1922). 
°E.g., People v. California Protective Corporation, 244 P. 1089, 76 Cal. App. 434 
(1926). 
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manifest interest of the corporation or association and though 

in every case he has personal contact with the person advised.’ 

The task of the counselor would be simpler, indeed, if only all 
problems admitted of such clear and unequivocal answers! Why, 
then, should there be such confusion in this area? 

Brown suggests that house counsel is like the judge who didn’t ° 
know any law; that is, house counsel not only doesn’t act like a 
professional man, but he doesn’t think he should act that way. I 
am unwilling to accept this. Most house counsel whom I have met 
are men of the finest character and lawyers whose professional 
attitude is at least as praiseworthy as that of any other major 
segment of the profession. Such men certainly want to act like 
professional men but, it is submitted, they are laboring under some 
sort of a vague delusion that they have already lost their profes- 
sional status, and that an effort to apply literally the prohibitions 
noted above would be quixotic on their part. In short, they are 
quite lost professionally. 

As a result, the dominant refrain of the writer’s thesis is brought 
to the fore; the Bar must face the fact that this is a problem with 
which resident counsel need help. Certainly, an educational cam- 
paign is clearly indicated. Perhaps also appropriate would be a re- 
examination of the ethical and legal prohibitions on such activity, 
with the view toward seeking a revision to approve of this prac- 
tice. It is, of course, eminently possible that such activity should be 
tolerated. 

“Such service by doctors is extensively furnished without 
question and is furnished with increasing frequency by labor 
unions and other organizations. It would seem to be one of the 
efficient developments of modern life which it is both unwise 
and futile to oppose. The public, it is believed, regard such oppo- 
sition as in the interest of the lawyers and not, as claimed, in the 
public interest. “The duty of this court is not to protect the bar 
from competition, but to protect the public from being advised 
or represented in legal matters by incompetent and unreliable 
persons.’ Hyde, J., Hulse v. Criger, 247 S. W. 2d 855, 857 
(1952). See also Noone in 22 A.B.A. Jour. 609, 612 (1936).”" 

Perhaps an appropriate re-definition would draw the line at the 
point rationally but inaccurately stated by a local Bar Association 
executive as the “existing” law. That is, such furnishing of legal 


WHenry S. Drinker, Legal Ethics. New York: Columbia University Press, 1953, p. 67. 
MUDrinker, loc. cit. 
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services would be banned only insofar as the availability of* the 
services was held out as an advantage or benefit of employment. 


But this is far from being the only area of misunderstanding or 
non-understanding. A common opinion expressed to the writer 
concerns the question of who may act for the corporation in its 
legal matters. The thinking seems to run to the effect that the 
corporation, as a legal person, may obtain its own legal services 
from any of the human beings it employs, and may act through 
any such human being whether he happens to have a legal educa- 
cation or is trained only as, say, a steeple jack. The writer was 
recently told that the organized Bar in California was distinctly 
troubled in its efforts to decide the rights of out-of-state resident 
attorneys to represent their corporations in California matters. 
Apparently, the profession is not so sure that the janitor can prac- 
tice law for the corporation but hasn’t made up its mind yet. 


There is no reason for the lack of certainty. 


A leading case in California has given a crystal-clear answer to 
this question : 


“A corporation is not a natural person. It is an artificial 
entity created by law and as such it can neither practice law nor 
appear or act in person. Out of court it must act in its affairs 
through its agents and representatives and in matters in court it 
can act only through licensed attorneys. A corporation cannot 
appear in court by an officer who is not an attorney and it can- 
not appear in propria persona.” 


Again, the rule seems about as clear as it could get! Why, then, the 
difficulty? The statement above, that there is no reason for the 
uncertainty, is not entirely accurate. There is the overweening and 
inescapable reason that nobody knows much about house counsel ! 
It is submitted that it is high time the Bar in general and that 
segment of it which is comprised of resident counsel got together 
and started supplying this knowledge. 

Unfortunately, most of the problems in this area cannot be 
solved by merely disseminating information as to the already-estab- 
lished principles. There is a vast field into which few, if any, ex- 
ploration parties of legal learning have penetrated. While I should 
like to suggest a few of these areas, it must be recognized that I 
am only raising the few items which have happened to come to my 


2 *Paradise v. Nowlin, 86 Cal. App. 2d 897, 195 P. 2d 867 (1948). In this case the 
court dismissed an appeal for the reason, inter alia, that it had been filed in pro. per., 
the court stating this was the most important reason for dismissal. 
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own attention or that of other resident counsel within my narrow 
circle of acquaintance. How many more would occur to the organ- 
ized Bar if it really devoted some thought to the matter? 

General coverage was recently given in the press to a demand by 
Los Angeles labor unions for establishment of prepaid legal care 
(presumably patterned after the familiar medical insurance pro- 
grams) as a fringe benefit of employment under collective bargain- 
ing agreements."* 


What are the ethico-legal aspects of such a plan? Is there any- 
thing in Benjamin Franklin Life Insurance Company v. Mitchell 
which would be contravened by such a program? While the actual 
crédit to be currently given that case as good law is subject to 


question in the writer’s mind, it held that a medical insurance policy 
reimbursing expenses incurred only in connection with a medical 
doctor was unlawful as constituting the practice of medicine by the 
insurer. By analogy, would this prevent any such “legal insurance” 
scheme as constituting practice of law? Moreover, would such a 
program entail any danger of crossing the line of champerty and 
maintenance or might the insurer be guilty of barratry? The press 
account cited states that “some of the city’s leading lawyers’ re- 
cently discussed a plan of this type and deemed it permissible. Has 
the organized Bar also considered it and taken a position? If so, 
it would seem that it would be of help to disseminate this informa- 
tion to the profession in general, and particularly to house counsel 
since the latter are bound to be faced with myriad questions on 
this almost immediately, both from the standpoint of management 
and of the employees of their firms. 

In this era of merger and consolidation, many business activities 
are conducted by groups of related corporate entities. A fairly 
typical pattern consists of a large “parent” corporation whose stock 
is publicly held, with many of its activities being conducted by 
wholly owned subsidiary corporations. The subsidiaries frequently 
are incorporated in different states and have their own full-blown 
management structures. Naturally enough, however, it is an attrac- 
tive measure of corporate economy to save on the legal expense 
and have only one legal staff for all the related corporations. While 
this often has the salutary effect of putting the lawyer in a position 
of unique ability to coordinate and contrql information and oper- 


13*Wall Street Journal,’”’ Friday, June 14, 1957. 
4414 Cal. App. 2d 654, 58 P. 2d 984 (1936). 
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ations among the various entities, does it raise any problems for 
the lawyer or the employer? 


For example, can Smith, the full-time employed counsel for X 
corporation appear in court or otherwise act for Y corporation, 
his employer’s fully owned but generally independent subsidiary ? 
(This assumes, of course, that Y is not simply a dummy or col- 
lapsible corporation.) Does X have sufficient interest to avoid the 
charge that it is practicing law for another legal person through 
its agent Smith? Is Smith’s relationship with client Y impaired by 
the intervention of a lay intermediary, his own employer, so that 
the Canons are violated? And what would be the result if the sit- 
uation were reversed, and Smith—for unfathomable corporate rea- 
sons—the employee of subsidiary Y seeking to practice for the 
parent? Would the situation be complicated if Smith were an offi- 
cer of one of the corporations, such as the not-uncommon arrange- 
ment of Secretary and General Counsel or the like? 


The writer has no answer to these questions. The intent is sim- 
ply to draw a first signpost for the exploration of Outer House 
Counseldom which the writer has urged. 


A few other fields which might be probed in the course of this 
also suggest themselves. It is fairly common for resident counsel 
to conduct an “outside practice” of varying extent. It should be 
determined whether there are any ground rules which are peculiar 
to this activity of “the lawyer who has no overhead.” In certain 
industries, notably the casualty insurance companies and collection 
agencies, it is fairly common practice for legal departments to 
assume the trappings of a law firm, often operating under a firm 
name and attempting to conduct their business in the same manner 
as the ordinary law partnership follows in its practice. It is per- 
haps a justifiable assumption that most attorneys in private prac- 
tice regard these “captive” law firms with suspicion, if not out- 
right hostility. The reasons for this are not entirely clear, but it is 
perhaps not too much to hope that the Bar should either allay the 
fears of the general practitioner or else establish a prohibition on, 
or conditions to, the use of such “firms” which could guide house 
counsel and their clients. For example, it should be established 
whether such firms must disclose the fact of their “house” nature 
and whether attorneys operating in this manner have the customary 
rights and authorities in connection with negotiations for binding 
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their clients as do their brethren in the outside world. While the 
expedition probes this wasteland, it might take a look at the nature 
and limits of attorney-client privilege as it applies to house counsel, 
and the applicability of the rules against directly contacting a party 
represented by counsel to a situation where that party is a corpora- 
tion employing a resident attorney. 

It is respectfully submitted that the organized Bar, the profes- 
sion generally, and that portion of its membership which practices 
as house counsel have all been delinquent in their obligations. It is 
difficult, if not impossible, to envision any other area of professional 
life which has such a crying need for exhaustive consideration and 
which has been so utterly ignored. 


The Bar should recognize that this branch, which is of almost 
unparalleled qualitative and quantitative importance to the future 
of the profession must both be aided and brought into increased 
contact with the profession. We should devote concerted effort to 
aiding this portion in its problems and examining its relationships 
with the rest of the profession. Specifically, the local, state and 
national Bar Associations should establish Sections on Resident 
Counsel. Moreover, study committees should be formed at once to 
examine the specific professional problems which face these prac- 
titioners. 

In addition, those lawyers who function as house counsel must 
realize their own duties. Conceptually, they must realize that the 
accident of having a single client makes them not one whit less 
lawyers. This realization may be a source of personal pride, but it 
must also be a source of personal obligation. Resident counsel’s 
record of attendance at Bar Association functions and participation 
in Bar activities is nothing short of deplorable. This is an evil 
which any individual lawyer who is house counsel can do somethng 
tangible to correct. It has been the writer’s experience that the 
local Bar Associations will outdo themselves in extending a cordial 
reception to a house lawyer who interests himself in Bar activities. 
Perhaps it is a case of the ninety and nine welcoming the errant 
lamb! In any event, I would predict that no resident counsel would 
be anything but delighted at the attitude with which his overtures 
would be met. There is no reason for the lack of familiarity on the 
part of the profession on the one hand and house counsel on the 
other, but there is every reason to believe that, once they become 
acquainted, they will become fast friends. 
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Community Chest Appeal 


The Community Chest appeal begins in October in the Los 
Angeles area for 167 services, one of which is the Legal Aid 
Foundation, 106 West Third Street, Los Angeles. 


The legal aid service has been a member of the Community 
Chest for several years and will receive almost 85% of its current 
operating budget from the Community Chest—an allocation of 
nearly $65,000.00. 

We as lawyers are particularly interested in legal aid, since it 
performs a great service to the public and one which the Bar 
Association supported in its entirety for several years after the 
demand for service grew too large to be performed at the Uni- 
versity of Southern California Law School and until the Legal 
Aid Foundation became a member of the Community Chest. 


This is a particular appeal to lawyers to contribute to the Com- 
munity Chest, not only because of its allocation of funds to the 
Legal Aid Foundation, but because its funds go to support so 
many worthwhile projects, among them being Boys’ Clubs, Camp- 
fire Girls, Boy and Girl Scouts, Veterans’ Service Centers, Trav- 
elers’ Aid, Adoption Agencies, Hospitals and Clinics. 


All or any portion of your contribution to the Community Chest 
will be devoted to the support of the Legal Aid Foundation if you 
so direct when your contribution is made. 


A 


Over 10 years experience as 
RECEIVER — REFEREE in Partition and Accounting Actions— 
COMMISSIONER in Foreclosure Actions 


Appointed by the Courts Upon Request of Counsel 





Prompt Co-operative Service 
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TAX REMINDER 


Officers’ and Directors’ Liability for Taxes 
Withheld by Corporation 
By JAMES L. WOOD* 

This i is a tax warning to attorneys who act as corporate officers 
or directors. The Internal Revenue Code requires the withhold- 
ing of certain taxes from wages paid to employees. Secs. 3402 and 
2102. A penalty of 100 per cent is imposed on “Any person,” in- 
cluding, specifically, “an officer or employee of a corporation” 
who is “required” to collect and pay over the taxes but who “will- 
fully” fails to do so. Secs. 6672 and 6671 (b). 

Those in charge of collections in the Internal Revenue Service 
in Los Angeles have, from time to time, asserted that the term 
“Any person” is broad enough to include directors, as well as 
officers, even though directors are not specifically named in the 
statute. The Treasury has interpreted the term “willfully” very 
broadly and has ruled that the statute means that the 100 per cent 
penalty “should be assessed in a case where money withheld from 
employees as taxes, in lieu of being paid over to the Government, 
was knowingly and intentionally used to pay the operating expenses 
of a business, or for other purposes.”’ Rev. Rul. 54-158, 1954-1 
Cum. But. 247, at 249. 

In the case of an asserted deficiency in income, estate or gift 
taxes, a taxpayer has a right to a hearing in the Tax Court before 
the tax can be assessed against him (except in the case of a jeopardy 
assessment). Sec. 6213. But in the case of underpayment of taxes 
which were withheid and not paid over, the taxpayer has no 
right to appeal to the Tax Court before payment. Sec. 6205. He 
must pay first, and then sue for refund. 

When a corporation becomes insolvent, the collection problems 
of the Treasury are severe and its methods are, necessarily, drastic. 
Assessments are often made against both the corporation and its 
directors and officers, and, if payment is not forthcoming, tax liens 
are filed. This possibility should give pause to an attorney who 
is acting as an officer or director of a corporation which might 
fail to pay over to the Treasury taxes withheld from wages and 
salaries. See 12 N. Y. Tax L. Rev. 343 (1957). 

An indemnity agreement from a financially responsible indi- 
vidual is one possible answer to this problem. 


*Member of Taxation Committee, Los Angeles Bar Association. 
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